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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
FIRST NATIONAL BANK IN GRAND 
JUNCTION, a National Banking 
Association, 
Plaintiff and Respondent, 
vs. 
RALPH OSBORN and JIM L. HUDSON 
Defendants and Appellant. 
Case No. 
12804 
BRIEF OF THE UTAH BANKERS 
ASSOCIATION AS AMICUS CURIAE 
NATURE OF CASE 
Utah Bankers Association (herein called the 
"Association") adopts the statement of plaintiff-
responden t. 
DISPOSITION IN THE LOWER COURT 
The Association adopts the statement of plain-
tiff-respondent. 
RELIEF SOUGHT ON APPEAL 
The Association adopts the statement of 
plaintiff-respondent as contained in its Brief in these 
proceedings, and also the statements of plaintiff-
respondent set forth in its Petition for Rehearing 
and Brief. 
1 
STATEMENT OF FACTS 




A. GUARANTIES OF LOANS ARE AN ESSEN-
TIAL PART OF THE LOAN PRACTICES OF 
UTAH BANKS. 
According to statistical information compiled 
by the Utah Department of Financial Institutions, 
there were in the State of Utah as of October 10, , 
1972, 42 State Banks and 9 National Banks. All of 
said banks engage in substantial loan activity of 
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both a commercial and personal nature. 
No statistical information is compiled regarding 
the extent to which guaranties are used in the bank-
ing business in this state. However, the accompany-
ing affidavit of M. D. Borthick, who is a member of 
the Executive Committee of the Association and Ad-
ministrative Vice President of Walker Bank & Trust 
Oo., sets forth, we believe, a representative descrip-
tion of the banking practice in this state regarding 
loan guaranties. Such guaranties are an essential 
part of Utah banking practice. 
B. THE VITALITY OF THE LOAN PRACTICES 
OF UTAH BANKS HAS A CWSE RELA· 
TION TO THE STATE'S ECONOMY. 
Needless to say, the nature of banking, and par-
2 
ticularly the loan practices of Utah banks, are closely 
related to the vitality of the state's economy. Banks 
make personal and commercial loans which aid the 
purchase and sale of goods and products by both 
individuals and commercial establishments. The As-
sociation believes that this Court's decision herein of 
November 17, 1972, unless changed or at least clar-
ified, will have a substantial adverse impact on Utah 
banking practice as it now exists. 
C. THE PRIOR DECISION OF THIS COURT 
WOULD HA VE AN ADVERSE IMPACT ON 
UTAH BANKING. 
The grave implications to Utah banking by vir-
tue of the Court's prior decision in these proceedings 
should be recognized. The position of the defendant-
appellant (herein called "Hudson") is not supported 
by the evidence below, nor the evidence that this 
Court says should have been admitted. The stark 
reality of Hudson's defense is that his only basis for 
negating liability is his simple plea that his signature 
does not '''belong on this piece of paper [the Loan 
Guaranty Agreement]." We have mentioned above 
the relation between bank loans and the vitality of 
the state's economy. It is well known that the prac-
tice of banks in securing guaranties with respect to 
personal and commercial loans is widespread. Often 
the credit standing, the size of the prospective bor-
rower or his or its assets in relation to the amount to 
be borrowed, and perhaps the lack of complete infor-
mation regarding the background of the prospective 
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borrower or the shortness of time in which such 
borrower has been engaged in a particular business 
' make loan guaranties an imperative basis for the 
making of the loan. Were it not for the guaranties in 
these cases, loans would not be made, and there 
would be a corresponding adverse impact on the 
economy of the state. 
No mistake should be made regarding the im-
pact of this Court's decision on banking practice in 
Utah. If this Court's prior decision is not changed, 
or at the very least clarified, the practice of making , 
loans when supported by appropriate guaranties will , 
be greatly curtailed or practically eliminated. Banks, 
and their officers and directors, would be subject to 
severe criticism and probably censure, if loans of 
either a personal or commercial nature were made 
on the basis of guaranties, when such guaranties 
could be so readily avoided. Utah banks will know 1 
that in a suit on the guaranty contract, the guaran-
tor may avoid the guaranty or at least present a 
question for the jury's decision, by the simple plea 
that he doesn't know how his signature got on the 
guaranty contract. 
POINT II 
A. THE "ULTIMATE BURDEN" OF 'THE CON-
TRACTING PARTY IN ESTABLISHING 
THE CONTRACT SHOULD BE PROPERLY 1 
VIEWED. 
The rules as announced in the Court's 
prior decision herein relating to a contracting party's 
1 
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burden in establishing a contract should be clarified. 
In its prior opinion the Court has stated that "We 
do not believe that this is a case of fraud at all. It 
is a case in contract ... ". And, further, 
"When the plaintiff proved the signature 
on the Loan Guaranty Agreement to be that of 
Hudson, it made out a prima facie case, and 
the burden of going forward with evidence 
would fall upon the defendant Hudson. How-
ever, the ultimate burden of showing an 
agreement is on the plaintiff." 
Both statements are correct. The "ultimate burden" 
of establishing the contract is on the Bank, and its 
prima facie proof of the contract satisfies this "ulti-
mate burden", unless Hudson has established his 
fraud defense. Many authorities recognize this as 
being the correct view of the contracting party's bur-
den. For example, one commentator has stated: 
"The burden of proof, in the sense of the 
burden which rests upon a party to establish 
the truth of a given proposition or issue by the 
quantum of proof demanded by the law in 
the case in which the issue arises, never shifts 
during the course of the trial, but remains 
from the first to the last upon the party on 
whom the law cast it at the beginning of the 
trial, and the party upon whom that burden 
rests must sustain his position by the degree 
of proof which the law requires. The duty of 
going forward with the evidence, however-
that is, the burden of proof in the sense of the 
duty of producing evidence to meet the evi-
dence produced or the prim a f acie case made 
by one's adversary-shifts or passes from side 
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to . side as. t~e trial of the case progresses and 
ey1dence is mtroduced by the respective par-
ties. In short, the burden of proof, in the sense 
of the ultimate risk of nonpersuasion never 
shifts from the party who has the affi~mative 
of an issue, although the burden of going for-
ward with the evidence may shift at various 
times during the trial from one side to the 
other as evidence is introduced by the respec-
tive parties." 
See 29 Am. Jur. 2d Evidence§ 124 (1967). To state, 
however, that the contracting party has the ultimate 
burden in establishing the contract does not carry 
with it the requirement that it must prove the ab-
sense of any defenses the other party may have. 
B. THE BURDEN OF PROOF OF THE DE-
FENSE OF FRAUD R'ESTS WITH THE 
PARTY CLAIMING THE DEFENSE. 
Just as it is well established that the contract-
ing party has the ultimate burden of establishing 
the contract, it is equally well-settled that the burden 
of proof of defenses to the contract is on the party 
claiming the particular defense. See Am. J ur. 2d 
Evidence § 142 ( 1967). The exact nature of the 
showing necessary to establish this "burden of proof" 
is stated in the Utah Rules of Evidence, Rule 1 ( 4) 
(1971). 
However, some might interpret the Court's prior 
decision as requiring the Bank to affirmatively estab-
lish, as part of its proof of the contract, that fraud 
was not present. If this burden is placed on the Bank, 
rather than placing on Hudson the burden of proving 
6 
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his defense, it is no doubt clear that banks (and 
others as well) will ref use to even consider loaning 
money on the basis of guaranties. 
CONCLUSION 
It is essential for the future of sound banking 
practice in this state that banks be in a position 
to secure valid and enforceable guaranties with re-
spect to commercial and personal loans. The unavail-
ability of such guaranties will simply mean that 
such loans may not be made. 
It is imperative that the rules pertaining to the 
validity and enforceability of such guaranties be 
clear and fixed, and ones on which bankers in this 
state may rely. Any lack of clarity in this area-and 
particularly when such lack of clarity stems from 
this state's highest court - will result in banks not 
risking their loans when the enforceability of guar-
anties securing the loans is so shrouded in doubt. 
The Association as amicus curiae urges this 
Court to grant a rehearing in this matter so that the 
rules announced in its prior decision may be clarified. 
Absence of such clarification will result in a sharp 
curtailment or elimination of the long-established 
banking practice of using guaranties as security for 
loans. The result will be an immediate adverse im-
pact on this state's economy. 
Respectfully submitted, 
PETER W. BILLINGS of 
Fabian & Clendenin 
Attorneys for Amicus Curiae 
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Defendants and Appellant. 
ST.A:TE OF UTAH 







M. D. Borthick, being first duly sworn, deposes 
and says that: 
1. He is a member of the Executive Committee 
of the Utah Bankers Association, and is Administra-
tive Vice President of Walker Bank & Trust Co., 
Salt Lake City, Utah. 
2. He is well acquainted with the loan practices 
of Walker Bank & Trust Co., and believes that he is 
generally acquainted with such practices of other 
banks in the State of Utah. 
3. It is the practice of Walker Bank & Trust 
Co., as well as of other banks in the State of Utah, 
to, under certain circumstances, require that per-
sonal and commercial loans be guaranteed by a guar-
antor. Guaranties are often required because of the 
prospective borrower's credit standing, the size of 
the prospective borrower, the amount of funds to be 
borrowed, the lack of complete information regard-
ing the background of the prospective borrower, or 
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the shortness of time in which such borrower has 
been in business. In such cases, if such personal or 
c'Ommercial loans were not guaranteed, the loans 
probably would not be made. 
4. He believes that the extension and making 
of personal and commercial loans in this state has a 
close relationship to the vitality of the state's econ-
omy. Further, he believes that if any undue restric-
tions or impediments are placed on the ease of mak-
ing, securing, or enforcing loan guaranties, or if 
banks in an action on a guaranty contract are re-
quired to prove the absence of fraud, the loan prac-
tice of banks in this state will be severely impaired, 
and there will be a resultant substantial adverse im-
pact on this state's economy. 
Isl M. D. Borthick 
STATE OF UTAH 
COUNTY OF SALT LAKE 
Subscribed and sworn to before me this 20th day of 
December, 1972. 
Jsl Landon W. Wilson 
Notary Public 
My Commission Expires : { 
September 29, 197 4 ~ 88· 
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